
Applications of Mental Health Legislation to Criminal Cases 

When acting for persons suffering from mental illness , especially those who are charged with minor 
offences in the provincial court, it is often evident that the real issue is one of mental health and not 
criminal law. As criminal practitioners we, however,  have little familiarity with the mental health 
legislation or civil avenues that a client might access to address his or her needs. We must be vigilant that 
we do not divert ourselves from our criminal defence aim in representing the client’s (and not the 
concerned family’s) interests nor take a paternalistic view as to the client’s best interests. Still, we should at 
least be aware of all alternatives available to promote our clients interests in the proceedings and potentially 
to respond to Crown applications . 

Ulysses Contract 

A Ulysses contract is a form of power of attorney for personal care by which a person who suffers from a 
mental illness can make provisions when in good health for his or her treatment during times when (s)he 
becomes acutely ill. It has been suggested that these types of contracts are most appropriate for persons 
whose illnesses are characterized by periods of ‘normalcy’ alternating with bouts of severe psychosis. The 
agreement, which can be created or terminated by following procedures laid out in the Substitute Decisions 
Act, sets binding terms for the grantor’s involuntary admission and treatment in the event of a psychotic 
episode.  The contract can also include a provision to prevent a delay in treatment by the grantor waiving 
his/her future rights to apply to the Board for a review of incapacity to consent to treatment. The aim of a 
Ulysses contract is to allow a person to decide when in good health the type of treatment that is in his/her 
best interests in the event of a recurrence of the illness. 

These agreements can be expensive to put in place and for that reason are out of reach of many clients. For 
persons, however, who have the means, who risk great loss as a result of their actions when very ill,  and 
who have someone willing to act as their Attorney, a Ulysses contract is a worthwhile consideration. 

Relevance to a Criminal Case: 
A Ulysses contract may be a useful tool in negotiating an ‘informal’ diversion for those offences that would 
otherwise not be divertible. Where the rationale of the Crown is to seek a court order so as to ensure and 
allow for follow-up of ongoing treatment, the availability of a Ulysses contract may satisfy the prosecutor’s 
concerns allowing for a withdrawal of the charge.  

Guardianship 

 A guardianship Order is an alternative under the Substitute Decisions Act to a Ulysses contract utilized 
where the individual is not ‘capable’ and therefore unable to enter into the Ulysses contract. The guardian 
has authority to consent to the mentally ill subject’s involuntary admission. If the criminal client has a 
guardianship order in place, this might be another avenue for negotiation of the withdrawal of the criminal 
charge. 

Community Treatment Orders 

The Community Treatment Order (CTO) is provided for in sections 33.1-.9 of the Mental Health Act. Its 
stated purpose is to provide a plan of community–based treatment and supervision as a less restrictive 
alternative to detention in a psychiatric facility; in other words, out-patient committal. The goal of a CTO is 
to address the needs of those persons whose mental health becomes stabilized in hospital and then 
deteriorates upon release because of lack of maintained treatment or supervision, resulting in readmission. 
This ‘revolving door’ phenomena is also a pattern leading to the arrest of many street level clients in the 
mental health courts. 



Opposition to the use of community treatment orders centres on the significant infringement of the subject’s 
liberty and right to choose as well as the potentially unlimited duration of the order. If there are indicia of 
non-compliance with the order the issuing physician may issue an ‘order for examination’ which authorizes 
the arrest and delivery to the doctor of the subject for an assessment. The doctor can then take one of the 
following steps: (i) apply for detention for an in-hospital assessment of the subject and thereafter 
potentially make application for involuntary admission ; or (ii) to release the subject on a further CTO or  
(iii) release the subject without a CTO. The order continues for 6 months after it is made but is subject to an 
indefinite number of renewals.  

A CTO will only be a realistic plan for an individual who is at least willing to be subject to structured and 
enforced treatment and to participate with the treatment team, even if (s)he may not feel (s)he actually 
requires treatment. If the person is unwilling to comply with the treatment plan  then not only is there no 
benefit to be had for the person but it is also unlikely that a doctor or community support team will be 
willing to undertake the task of administering the CTO. The Act provides for the subject to apply for early 
termination of the order or to withdraw his or her consent to the order. Either will initiate a process for the 
managing physician’s review of the client’s condition. Community treatment orders, when used, are 
normally initiated as part of a release plan from a hospital. It may only be where a forensic client is in a 
hospital setting that it may be available on a practical level because of the prerequisite of having the client 
assessed for  his/her suitability and so that attempts can be made to access a doctor and team.  

Relevance to a Criminal Case: 
Most clients for whom a CTO might be a consideration will prefer a quick conclusion to criminal 
proceedings including a speedy release from incarceration and disentanglement from conditions of bail or 
probation. They are also unlikely to wish to be subject, perhaps indefinitely, to an order that allows for their 
arrest on the say-so of a doctor.  

In circumstances of offences for which the Crown has a strong argument for substantial incarceration to 
protect the public, the defence might wish to suggest a treatment-oriented sentence as an alternative to jail. 
Options that have the advantage of a fixed term are a probation with a consent to treatment term and a 
conditional sentence that provides for treatment  In the instance that these are not available due to the past 
failures of the accused to follow orders, a CTO may be a last-resort alternative which the client would 
prefer to jail and arguably achieves the same goal of protection of the community. 

Mental Health Act Assessment  

Whereas the Criminal Code provides only for psychiatric assessment for the purpose of determining fitness 
or criminal responsibility the Mental Health Act sections 21 and 22 have a broader basis for the assessment 
of an accused. Section 21 relates to a person out of custody and section 22 to an in-custody accused. 
Section 22 provides that:  

‘Where a judge has reason to believe that a person in custody who appears before him or her 
charged with an offence suffers from mental disorder, the judge may, by order, remand that person 
for admission as a patient to a psychiatric facility for a period of not more than two months.’  

The provision is most often resorted to to obtain a report for sentencing purposes.  

A prerequisite to the making of  an order for a Mental Health Act assessment is confirmation from the 
psychiatric facility of its agreement to perform the assessment for the named individual. Due in part to 
limited resources, the hospitals have strict criteria for acceptance of an individual for a MHA assessment. 
CAMH Queen Street will accept individuals only for the purpose of making or confirming a diagnosis ie 
where mental illness is suspected and the accused has not had a thorough evaluation, or for the purpose of 
making treatment recommendations. The will not accept an accused for the purpose of undertaking a risk 
assessment. At this time Whitby refuses all admissions for MHA assessment purposes. 

Relevance to a Criminal Case: 
In what circumstances might an accused wish to instruct defence counsel to seek his/her  hospitalization 
and assessment? One circumstance where it might be considered is where the accused is in custody having 
been found guilty of a serious offence which would normally warrant significant further incarceration. The 



accused is clearly fit, and able to instruct counsel to seek the assessment. If it is counsel’s view that an in-
depth report on the client’s mental health status with recommendations for a release plan might improve 
this client’s chance of release following the one to two month hospitalization, an application for assessment 
might be warranted.. It is an added benefit that this period in a hospital as opposed to a jail for a client 
willing to receive treatment might serve also to improve the client’s overall mental health to a degree that 
release from custody would then be a more realistic goal. 


